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(b) Records not covered by paragraph 
(a) of this section that are made or re-
ceived by a tribe or tribal organization 
in the conduct of business with the De-
partment of the Interior under this 
part are the property of the tribe. 

§ 162.112 How must records associated 
with this part be preserved? 

(a) Any organization, including tribes 
and tribal organizations, that have 
records identified in § 162.111(a) must 
preserve the records in accordance with 
approved Departmental records reten-
tion procedures under the Federal 
Records Act, 44 U.S.C. Chapters 29, 31 
and 33. These records and related 
records management practices and 
safeguards required under the Federal 
Records Act are subject to inspection 
by the Secretary and the Archivist of 
the United States. 

(b) A tribe or tribal organization 
should preserve the records identified 
in § 162.111(b) for the period of time au-
thorized by the Archivist of the United 
States for similar Department of the 
Interior records in accordance with 44 
U.S.C. Chapter 33. If a tribe or tribal 
organization does not preserve records 
associated with its conduct of business 
with the Department of the Interior 
under this part, it may prevent the 
tribe or tribal organization from being 
able to adequately document essential 
transactions or furnish information 
necessary to protect its legal and fi-
nancial rights or those of persons di-
rectly affected by its activities. 

§ 162.113 May decisions under this 
part be appealed? 

Yes. Except where otherwise provided 
in this part, appeals from decisions by 
the BIA under this part may be taken 
pursuant to 25 CFR part 2. 

Subpart B—Agricultural Leases 

GENERAL PROVISIONS 

§ 162.200 What types of leases are cov-
ered by this subpart? 

The regulations in this subpart apply 
to agricultural leases, as defined in 
this part. The regulations in this sub-
part may also apply to business leases 
on agricultural land, where appro-
priate. 

§ 162.201 Must agricultural land be 
managed in accordance with a 
tribe’s agricultural resource man-
agement plan? 

(a) Agricultural land under the juris-
diction of a tribe must be managed in 
accordance with the goals and objec-
tives in any agricultural resource man-
agement plan developed by the tribe, or 
by us in close consultation with the 
tribe, under AIARMA. 

(b) A ten-year agricultural resource 
management and monitoring plan must 
be developed through public meetings 
and completed within three years of 
the initiation of the planning activity. 
Such a plan must be developed through 
public meetings, and be based on the 
public meeting records and existing 
survey documents, reports, and other 
research from federal agencies, tribal 
community colleges, and land grant 
universities. When completed, the plan 
must: 

(1) Determine available agricultural 
resources; 

(2) Identify specific tribal agricul-
tural resource goals and objectives; 

(3) Establish management objectives 
for the resources; 

(4) Define critical values of the In-
dian tribe and its members and identify 
holistic management objectives; and 

(5) Identify actions to be taken to 
reach established objectives. 

(c) Where the regulations in this sub-
part are inconsistent with a tribe’s ag-
ricultural resource management plan, 
we may waive the regulations under 
part 1 of this title, so long as the waiv-
er does not violate a federal statute or 
judicial decision or conflict with our 
general trust responsibility under fed-
eral law. 

§ 162.202 How will tribal laws be en-
forced on agricultural land? 

(a) Unless prohibited by federal law, 
we will recognize and comply with trib-
al laws regulating activities on agri-
cultural land, including tribal laws re-
lating to land use, environmental pro-
tection, and historic or cultural preser-
vation. 

(b) While the tribe is primarily re-
sponsible for enforcing tribal laws per-
taining to agricultural land, we will: 

(1) Assist in the enforcement of tribal 
laws; 
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(2) Provide notice of tribal laws to 
persons or entities undertaking activi-
ties on agricultural land, under 
§ 162.204(c) of this subpart; and 

(3) Require appropriate federal offi-
cials to appear in tribal forums when 
requested by the tribe, so long as such 
an appearance would not: 

(i) Be inconsistent with the restric-
tions on employee testimony set forth 
at 43 CFR Part 2, Subpart E; 

(ii) Constitute a waiver of the sov-
ereign immunity of the United States; 
or 

(iii) Authorize or result in a review of 
our actions by a tribal court. 

(c) Where the regulations in this sub-
part are inconsistent with a tribal law, 
but such regulations cannot be super-
seded or modified by the tribal law 
under § 162.109 of this part, we may 
waive the regulations under part 1 of 
this chapter, so long as the waiver does 
not violate a federal statute or judicial 
decision or conflict with our general 
trust responsibility under federal law. 

§ 162.203 When can the regulations in 
this subpart be superseded or modi-
fied by tribal laws and leasing poli-
cies? 

(a) The regulations in this subpart 
may be superseded or modified by trib-
al laws, under the circumstances de-
scribed in § 162.109(b) of this part. 

(b) When specifically authorized by 
an appropriate tribal resolution estab-
lishing a general policy for the leasing 
of tribal and individually-owned agri-
cultural land, we will: 

(1) Waive the general prohibition 
against tenant preferences in leases ad-
vertised for bid under § 162.212 of this 
subpart, by allowing prospective Indian 
tenants to match the highest respon-
sible bid (unless the tribal leasing pol-
icy specifies some other manner in 
which the preference must be afforded); 

(2) Waive the requirement that a ten-
ant post a bond under § 162.234 of this 
subpart; 

(3) Modify the requirement that a 
tenant post a bond in a form described 
in § 162.235 of this subpart; 

(4) Approve leases of tribal land at 
rates established by the tribe, as pro-
vided in § 162.222(b) of this subpart. 

(c) When specifically authorized by 
an appropriate tribal resolution estab-
lishing a general policy for the leasing 

of ‘‘highly fractionated undivided 
heirship lands’’ (as defined in the tribal 
leasing policy), we may waive or mod-
ify the three-month notice requirement 
in § 162.209(b) of this subpart, so long as: 

(1) The tribal law or leasing policy 
adopts an alternative plan for pro-
viding notice to Indian landowners, be-
fore an agricultural lease is granted by 
us on their behalf; and 

(2) A waiver or modification of the 
three-month notice requirement is 
needed to prevent waste, reduce idle 
land acreage, and ensure lease income 
to the Indian landowners. 

(d) Tribal leasing policies of the type 
described in paragraphs (b) through (c) 
of this section will not apply to indi-
vidually-owned land that has been 
made exempt from such laws or poli-
cies under § 162.205 of this subpart. 

§ 162.204 Must notice of applicable 
tribal laws and leasing policies be 
provided? 

(a) A tribe must provide us with an 
official copy of any tribal law or leas-
ing policy that supersedes or modifies 
these regulations under §§ 162.109 or 
162.203 of this part. If the tribe has not 
already done so, we will provide notice 
of such a tribal law or leasing policy to 
affected Indian landowners and persons 
or entities undertaking activities on 
agricultural land. Such notice will be 
provided in the manner described in 
paragraphs (b) through (c) of this sec-
tion. 

(b) We will provide notice to Indian 
landowners, as to the superseding or 
modifying effect of any tribal leasing 
policy and their right to exempt their 
land from such a policy. Such notice 
will be provided by: 

(1) Written notice included in a no-
tice of our intent to lease the land, 
issued under § 162.209(b) of this subpart; 
or 

(2) Public notice posted at the tribal 
community building or the United 
States Post Office, or published in the 
local newspaper that serves the area in 
which the Indian owners’ land is lo-
cated, at the time the tribal leasing 
policy is adopted. 

(c) We will provide notice to persons 
or entities undertaking activities on 
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agricultural land, as to the general ap-
plicability of tribal laws and the super-
seding or modifying effect of particular 
tribal laws and leasing policies. Such 
notice will be provided by: 

(1) Written notice included in adver-
tisements for lease, issued under 
§ 162.212 of this subpart; or 

(2) Public notice posted at the tribal 
community building or the United 
States Post Office, or published in a 
local newspaper of general circulation, 
at the time the tribal law is enacted or 
the leasing policy adopted. 

§ 162.205 Can individual Indian land-
owners exempt their agricultural 
land from certain tribal leasing 
policies? 

(a) Individual Indian landowners may 
exempt their agricultural land from 
the application of a tribal leasing pol-
icy of a type described in § 162.203(b) 
through (c) of this subpart, if the In-
dian owners of at least 50% of the trust 
or restricted interests in the land sub-
mit a written objection to us before a 
lease is granted or approved. 

(b) Upon our receipt of a written ob-
jection from the Indian landowners 
that satisfies the requirements of para-
graph (a) of this section, we will notify 
the tribe that the owners’ land has 
been exempted from a specific tribal 
leasing policy. If the exempted land is 
part of a unitized lease tract, such land 
will be removed from the unit and 
leased separately, if appropriate. 

(c) The procedures described in para-
graphs (a) and (b) of this section will 
also apply to withdrawing an approved 
exemption. 

HOW TO OBTAIN A LEASE 

§ 162.206 Can the terms of an agricul-
tural lease be negotiated with the 
Indian landowners? 

An agricultural lease may be ob-
tained through negotiation. We will as-
sist prospective tenants in contacting 
the Indian landowners or their rep-
resentatives for the purpose of negoti-
ating a lease, and we will assist the 
landowners in those negotiations upon 
request. 

§ 162.207 When can the Indian land-
owners grant an agricultural lease? 

(a) Tribes grant leases of tribally- 
owned agricultural land, including any 
tribally-owned undivided interest(s) in 
a fractionated tract, subject to our ap-
proval. Where tribal land is subject to 
a land assignment made to a tribal 
member or some other individual under 
tribal law or custom, the individual 
and the tribe must both grant the 
lease, subject to our approval. 

(b) Adult Indian owners, or emanci-
pated minors, may grant agricultural 
leases of their land, including undi-
vided interests in fractionated tracts, 
subject to our approval. 

(c) An agricultural lease of a 
fractionated tract may be granted by 
the owners of a majority interest in 
the tract, subject to our approval. Al-
though prior notice to non-consenting 
individual Indian landowners is gen-
erally not needed prior to our approval 
of such a lease, a right of first refusal 
must be offered to any non-consenting 
Indian landowner who is using the en-
tire lease tract at the time the lease is 
entered into by the owners of a major-
ity interest. Where the owners of a ma-
jority interest grant such a lease on be-
half of all of the Indian owners of a 
fractionated tract, the non-consenting 
Indian landowners must receive a fair 
annual rental. 

(d) As part of the negotiation of a 
lease, Indian landowners may advertise 
their land to identify potential tenants 
with whom to negotiate. 

§ 162.208 Who can represent the In-
dian landowners in negotiating or 
granting an agricultural lease? 

The following individuals or entities 
may represent an individual Indian 
landowner: 

(a) An adult with custody acting on 
behalf of his or her minor children; 

(b) A guardian, conservator, or other 
fiduciary appointed by a court of com-
petent jurisdiction to act on behalf of 
an individual Indian landowner; 

(c) An adult or legal entity who has 
been given a written power of attorney 
that: 

(1) Meets all of the formal require-
ments of any applicable tribal or state 
law; 
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(2) Identifies the attorney-in-fact and 
the land to be leased; and 

(3) Describes the scope of the power 
granted and any limits thereon. 

§ 162.209 When can BIA grant an agri-
cultural lease on behalf of an In-
dian landowner? 

(a) We may grant an agricultural 
lease on behalf of: 

(1) Individuals who are found to be 
non compos mentis by a court of com-
petent jurisdiction; 

(2) Orphaned minors; 
(3) The undetermined heirs and devi-

sees of deceased Indian owners; 
(4) Individuals who have given us a 

written power of attorney to lease 
their land; and 

(5) Individuals whose whereabouts 
are unknown to us, after reasonable at-
tempts are made to locate such indi-
viduals; and 

(6) The individual Indian landowners 
of fractionated Indian land, when nec-
essary to protect the interests of the 
individual Indian landowners. 

(b) We may grant an agricultural 
lease on behalf of all of the individual 
Indian owners of a fractionated tract, 
where: 

(1) We have provided the Indian land-
owners with written notice of our in-
tent to grant a lease on their behalf, 
but the Indian landowners are unable 
to agree upon a lease during a three- 
month negotiation period immediately 
following such notice, or any other no-
tice period established by a tribe under 
§ 162.203(c) of this subpart; and 

(2) The land is not being used by an 
Indian landowner under § 162.104(b) of 
this part. 

§ 162.210 When can BIA grant a permit 
covering agricultural land? 

(a) We may grant a permit covering 
agricultural land in the same manner 
as we would grant an agricultural lease 
under § 162.209 of this part. We may also 
grant a permit on behalf of individual 
Indian landowners, without prior no-
tice, if it is impractical to provide no-
tice to the owners and no substantial 
injury to the land will occur. 

(b) We may grant a permit covering 
agricultural land, but not an agricul-
tural lease, on government land. 

(c) We will not grant a permit on 
tribal agricultural land, but a tribe 
may grant a permit, subject to our ap-
proval, in the same manner as it would 
grant a lease under § 162.207(a) of this 
subpart. 

§ 162.211 What type of valuation or 
evaluation methods will be applied 
in estimating the fair annual rental 
of Indian land? 

(a) To support the Indian landowners 
in their negotiations, and to assist in 
our consideration of whether an agri-
cultural lease is in the Indian land-
owners’ best interest, we must deter-
mine the fair annual rental of the land 
prior to our grant or approval of the 
lease, unless the land may be leased at 
less than a fair annual rental under 
§ 162.222(b) through (c) of this subpart. 

(b) A fair annual rental may be deter-
mined by competitive bidding, ap-
praisal, or any other appropriate valu-
ation method. Where an appraisal or 
other valuation is needed to determine 
the fair annual rental, the appraisal or 
valuation must be prepared in accord-
ance with USPAP. 

§ 162.212 When will the BIA advertise 
Indian land for agricultural leases? 

(a) We will generally advertise Indian 
land for agricultural leasing: 

(1) At the request of the Indian land-
owners; or 

(2) Before we grant a lease under 
§ 162.209(b) of this subpart. 

(b) Advertisements will provide pro-
spective tenants with notice of any su-
perseding tribal laws and leasing poli-
cies that have been made applicable to 
the land under §§ 162.109 and 162.203 of 
this part, along with certain standard 
terms and conditions to be included in 
the lease. Advertisements will prohibit 
tenant preferences, and bidders at lease 
sales will not be afforded any pref-
erence, unless a preference in favor of 
individual Indians is required by a su-
perseding tribal law or leasing policy. 

(c) Advertisements will require 
sealed bids, and they may also provide 
for further competitive bidding among 
the prospective tenants at the conclu-
sion of the bid opening. Competitive 
bidding should be supported, at a min-
imum, by a market study or rent sur-
vey that is consistent with USPAP. 
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§ 162.213 What supporting documents 
must be provided prior to BIA’s 
grant or approval of an agricultural 
lease? 

(a) If the tenant is a corporation, 
partnership or other legal entity, it 
must provide organizational and finan-
cial documents, as needed to show that 
the lease will be enforceable against 
the tenant and the tenant will be able 
to perform all of its lease obligations. 

(b) Where a bond is required under 
§ 162.234 of this subpart, the bond must 
be furnished before we grant or approve 
the lease. 

(c) The tenant must provide environ-
mental and archaeological reports, sur-
veys, and site assessments, as needed 
to document compliance with NEPA 
and other applicable federal and tribal 
land use requirements. 

§ 162.214 How and when will BIA de-
cide whether to approve an agricul-
tural lease? 

(a) Before we approve a lease, we 
must determine in writing that the 
lease is in the best interest of the In-
dian landowners. In making that deter-
mination, we will: 

(1) Review the lease and supporting 
documents; 

(2) Identify potential environmental 
impacts and ensure compliance with 
all applicable environmental laws, land 
use laws, and ordinances (including 
preparation of the appropriate review 
documents under NEPA); 

(3) Assure ourselves that adequate 
consideration has been given, as appro-
priate, to: 

(i) The relationship between the use 
of the leased premises and the use of 
neighboring lands; 

(ii) The height, quality, and safety of 
any structures or other facilities to be 
constructed on the leased premises; 

(iii) The availability of police and 
fire protection, utilities, and other es-
sential community services; 

(iv) The availability of judicial fo-
rums for all criminal and civil matters 
arising on the leased premises; and 

(v) The effect on the environment of 
the proposed land use. 

(4) Require any lease modifications 
or mitigation measures that are needed 
to satisfy any requirements of this sub-

part, or any other federal or tribal land 
use requirements. 

(b) Where an agricultural lease is in a 
form that has previously been accepted 
or approved by us, and all of the docu-
ments needed to support the findings 
required by paragraph (a) of this sec-
tion have been received, we will decide 
whether to approve the lease within 30 
days of the date of our receipt of the 
lease and supporting documents. If we 
decide to approve or disapprove a lease, 
we will notify the parties immediately 
and advise them of their right to ap-
peal the decision under part 2 of this 
chapter. Copies of agricultural leases 
that have been approved will be pro-
vided to the tenant, and made available 
to the Indian landowners upon request. 

§ 162.215 When will an agricultural 
lease be effective? 

Unless otherwise provided in the 
lease, an agricultural lease will be ef-
fective on the date on which the lease 
is approved by us. An agricultural lease 
may be made effective on some past or 
future date, by agreement, but such a 
lease may not be approved more than 
one year prior to the date on which the 
lease term is to commence. 

§ 162.216 When will a BIA decision to 
approve an agricultural lease be ef-
fective? 

Our decision to approve an agricul-
tural lease will be effective imme-
diately, notwithstanding any appeal 
that may be filed under part 2 of this 
chapter. 

§ 162.217 Must an agricultural lease or 
permit be recorded? 

(a) An agricultural lease or permit 
must be recorded in our Land Titles 
and Records Office with jurisdiction 
over the land. We will record the lease 
or permit immediately following our 
approval under this subpart. 

(b) Agricultural leases of tribal land 
that do not require our approval, under 
§ 162.102 of this part, must be recorded 
by the tribe in our Land Titles and 
Records Office with jurisdiction over 
the land. 
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LEASE REQUIREMENTS 

§ 162.218 Is there a standard agricul-
tural lease form? 

Based on the need for flexibility in 
advertising, negotiating and drafting of 
appropriate lease terms and conditions, 
there is no standard agricultural lease 
form that must be used. We will assist 
the Indian landowners in drafting lease 
provisions that conform to the require-
ments of this part. 

§ 162.219 Are there any provisions that 
must be included in an agricultural 
lease? 

In addition to the other requirements 
of this part, all agricultural leases 
must provide that: 

(a) The obligations of the tenant and 
its sureties to the Indian landowners 
will also be enforceable by the United 
States, so long as the land remains in 
trust or restricted status; 

(b) Nothing contained in this lease 
shall operate to delay or prevent a ter-
mination of federal trust responsibil-
ities with respect to the land by the 
issuance of a fee patent or otherwise 
during the term of the lease; however, 
such termination shall not serve to ab-
rogate the lease. The owners of the 
land and the lessee and his surety or 
sureties shall be notified of any such 
change in the status of the land; 

(c) There must not be any unlawful 
conduct, creation of a nuisance, illegal 
activity, or negligent use or waste of 
the leased premises; and 

(d) The tenant must comply with all 
applicable laws, ordinances, rules, reg-
ulations, and other legal requirements, 
including tribal laws and leasing poli-
cies. 

§ 162.220 Are there any formal require-
ments that must be satisfied in the 
execution of an agricultural lease? 

(a) An agricultural lease must iden-
tify the Indian landowners and their 
respective interests in the leased prem-
ises, and the lease must be granted by 
or on behalf of each of the Indian land-
owners. One who executes a lease in a 
representative capacity under § 162.208 
of this subpart must identify the owner 
being represented and the authority 
under which such action is being 
taken. 

(b) An agricultural lease must be exe-
cuted by individuals having the nec-
essary capacity and authority to bind 
the tenant under applicable law. 

(c) An agricultural lease must in-
clude a citation of the provisions in 
this subpart that authorize our ap-
proval, along with a citation of the for-
mal documents by which such author-
ity has been delegated to the official 
taking such action. 

§ 162.221 How should the land be de-
scribed in an agricultural lease? 

An agricultural lease should describe 
the leased premises by reference to a 
public or private survey, if possible. If 
the land cannot be so described, the 
lease must include a legal description 
or other description that is sufficient 
to identify the leased premises, subject 
to our approval. Where there are undi-
vided interests owned in fee status, the 
aggregate portion of trust and re-
stricted interests should be identified 
in the description of the leased prem-
ises. 

§ 162.222 How much rent must be paid 
under an agricultural lease? 

(a) An agricultural lease must pro-
vide for the payment of a fair annual 
rental at the beginning of the lease 
term, unless a lesser amount is per-
mitted under paragraphs (b) through 
(d) of this section. The tenant’s rent 
payments may be: 

(1) In fixed amounts; or 
(2) Based on a share of the agricul-

tural products generated by the lease, 
or a percentage of the income to be de-
rived from the sale of such agricultural 
products. 

(b) We will approve an agricultural 
lease of tribal land at a nominal rent, 
or at less than a fair annual rental, if 
such a rent is negotiated or established 
by the tribe. 

(c) We will approve an agricultural 
lease of individually-owned land at a 
nominal rent or at less than a fair an-
nual rental, if: 

(1) The tenant is a member of the In-
dian landowner’s immediate family, or 
a co-owner in the lease tract; or 

(2) The tenant is a cooperative or 
other legal entity in which the Indian 
landowners directly participate in the 
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revenues or profits generated by the 
lease. 

(d) We will grant or approve a lease 
at less than a fair annual rental, as 
previously determined by an appraisal 
or some other appropriate valuation 
method, if the land is subsequently ad-
vertised and the tenant is the highest 
responsible bidder. 

§ 162.223 Must the rent be adjusted 
under an agricultural lease? 

(a) Except as provided in paragraph 
(c) of this section, an agricultural lease 
must provide for one or more rental ad-
justments if the lease term runs more 
than five years, unless the lease pro-
vides for the payment of: 

(1) Less than a fair annual rental, as 
permitted under § 162.222(b) through (c) 
of this part; or 

(2) A rental based primarily on a 
share of the agricultural products gen-
erated by the lease, or a percentage of 
the income derived from the sale of ag-
ricultural products. 

(b) If rental adjustments are re-
quired, the lease must specify: 

(1) How adjustments are made; 
(2) Who makes the adjustments; 
(3) When the adjustments are effec-

tive; and 
(4) How disputes about the adjust-

ments are resolved. 
(c) An agricultural lease of tribal 

land may run for a term of more than 
five years, without providing for a 
rental adjustment, if the tribe estab-
lishes such a policy under § 162.203(b)(4) 
and negotiates such a lease. 

§ 162.224 When are rent payments due 
under an agricultural lease? 

An agricultural lease must specify 
the dates on which all rent payments 
are due. Unless otherwise provided in 
the lease, rent payments may not be 
made or accepted more than one year 
in advance of the due date. Rent pay-
ments are due at the time specified in 
the lease, regardless of whether the 
tenant receives an advance billing or 
other notice that a payment is due. 

§ 162.225 Will untimely rent payments 
made under an agricultural lease 
be subject to interest charges or 
late payment penalties? 

An agricultural lease must specify 
the rate at which interest will accrue 

on any rent payment not made by the 
due date or any other date specified in 
the lease. A lease may also identify ad-
ditional late payment penalties that 
will apply if a rent payment is not 
made by a specified date. Unless other-
wise provided in the lease, such inter-
est charges and late payment penalties 
will apply in the absence of any spe-
cific notice to the tenant from us or 
the Indian landowners, and the failure 
to pay such amounts will be treated as 
a lease violation under § 162.251 of this 
subpart. 

§ 162.226 To whom can rent payments 
be made under an agricultural 
lease? 

(a) An agricultural lease must specify 
whether rent payments will be made 
directly to the Indian landowners or to 
us on behalf of the Indian landowners. 
If the lease provides for payment to be 
made directly to the Indian land-
owners, the lease must also require 
that the tenant retain specific docu-
mentation evidencing proof of pay-
ment, such as canceled checks, cash re-
ceipt vouchers, or copies of money or-
ders or cashier’s checks, consistent 
with the provisions of §§ 162.112 and 
162.113 of this part. 

(b) Rent payments made directly to 
the Indian landowners must be made to 
the parties specified in the lease, un-
less the tenant receives notice of a 
change of ownership. Unless otherwise 
provided in the lease, rent payments 
may not be made payable directly to 
anyone other than the Indian land-
owners. 

(c) A lease that provides for rent pay-
ments to be made directly to the In-
dian landowners must also provide for 
such payments to be suspended and the 
rent thereafter paid to us, rather than 
directly to the Indian landowners, if: 

(1) An Indian landowner dies; 
(2) An Indian landowner requests 

that payment be made to us; 
(3) An Indian landowner is found by 

us to be in need of assistance in man-
aging his/her financial affairs; or 

(4) We determine, in our discretion 
and after consultation with the Indian 
landowner(s), that direct payment 
should be discontinued. 
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§ 162.227 What form of rent payment 
can be accepted under an agricul-
tural lease? 

(a) When rent payments are made di-
rectly to the Indian landowners, the 
form of payment must be acceptable to 
the Indian landowners. 

(b) Payments made to us may be de-
livered in person or by mail. We will 
not accept cash, foreign currency, or 
third-party checks. We will accept: 

(1) Personal or business checks drawn 
on the account of the tenant; 

(2) Money orders; 
(3) Cashier’s checks; 
(4) Certified checks; or 
(5) Electronic funds transfer pay-

ments. 

§ 162.228 What other types of pay-
ments are required under an agri-
cultural lease? 

(a) The tenant may be required to 
pay additional fees, taxes, and/or as-
sessments associated with the use of 
the land, as determined by the tribe 
having jurisdiction over the land. The 
tenant must pay these amounts to the 
appropriate tribal official. 

(b) Except as otherwise provided in 
part 171 of this chapter, if the leased 
premises are within an Indian irriga-
tion project or drainage district, the 
tenant must pay all operation and 
maintenance charges that accrue dur-
ing the lease term. The tenant must 
pay these amounts to the appropriate 
official in charge of the irrigation 
project or drainage district. Failure to 
make such payments will constitute a 
violation of the lease under § 162.251. 

§ 162.229 How long can the term of an 
agricultural lease run? 

(a) An agricultural lease must pro-
vide for a definite lease term, speci-
fying the commencement date. The 
commencement date of the lease may 
not be more than one year after the 
date on which the lease is approved. 

(b) The lease term must be reason-
able, given the purpose of the lease and 
the level of investment required. Un-
less otherwise provided by statute, the 
maximum term may not exceed ten 
years, unless a substantial investment 
in the improvement of the land is re-
quired. If such a substantial invest-

ment is required, the maximum term 
may be up to 25 years. 

(c) Where all of the trust or re-
stricted interests in a tract are owned 
by a deceased Indian whose heirs and 
devisees have not yet been determined, 
the maximum term may not exceed 
two years. 

(d) An agricultural lease may not 
provide the tenant with an option to 
renew, and such a lease may not be re-
newed or extended by holdover. 

§ 162.230 Can an agricultural lease be 
amended, assigned, sublet, or mort-
gaged? 

(a) An agricultural lease may author-
ize amendments, assignments, sub-
leases, or mortgages of the leasehold 
interest, but only with the written con-
sent of the parties to the lease in the 
same manner the original lease was ap-
proved, and our approval. An attempt 
by the tenant to mortgage the lease-
hold interest or authorize possession 
by another party, without the nec-
essary consent and approval, will be 
treated as a lease violation under 
§ 162.251 of this subpart. 

(b) An agricultural lease may author-
ize us, one or more of the Indian land-
owners, or a designated representative 
of the Indian landowners, to consent to 
an amendment, assignment, sublease, 
mortgage, or other type of agreement, 
on the landowners’ behalf. A des-
ignated landowner or representative 
may not negotiate or consent to an 
amendment, assignment, or sublease 
that would: 

(1) Reduce the rentals payable to the 
other Indian landowners; or 

(2) Terminate or modify the term of 
the lease. 

(c) Where the Indian landowners have 
not designated a representative for the 
purpose of consenting to an amend-
ment, assignment, sublease, mortgage, 
or other type of agreement, such con-
sent may be granted by or on behalf of 
the landowners in the same manner as 
a new lease, under §§ 162.207 through 
162.209 of this subpart. 

§ 162.231 How can the land be used 
under an agricultural lease? 

(a) An agricultural lease must de-
scribe the authorized uses of the leased 
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premises. Any use of the leased prem-
ises for an unauthorized purpose, or a 
failure by the tenant to maintain con-
tinuous operations throughout the 
lease term, will be treated as a lease 
violation under § 162.251 of this subpart. 

(b) An agricultural lease must re-
quire that farming and grazing oper-
ations be conducted in accordance with 
recognized principles of sustained yield 
management, integrated resource man-
agement planning, sound conservation 
practices, and other community goals 
as expressed in applicable tribal laws, 
leasing policies, or agricultural re-
source management plans. Appropriate 
stipulations or conservation plans 
must be developed and incorporated in 
all agricultural leases. 

§ 162.232 Can improvements be made 
under an agricultural lease? 

An agricultural lease must generally 
describe the type and location of any 
improvements to be constructed by the 
lessee. Unless otherwise provided in the 
lease, any specific plans for the con-
struction of those improvements will 
not require the consent of the Indian 
owners or our approval. 

§ 162.233 Who will own the improve-
ments made under an agricultural 
lease? 

(a) An agricultural lease may specify 
who will own any improvements con-
structed by the tenant, during the 
lease term. The lease must indicate 
whether any improvements con-
structed by the tenant will remain on 
the leased premises upon the expira-
tion or termination of the lease, pro-
viding for the improvements to either: 

(1) Remain on the leased premises, in 
a condition satisfactory to the Indian 
landowners and us; or 

(2) Be removed within a time period 
specified in the lease, at the tenant’s 
expense, with the leased premises to be 
restored as close as possible to their 
condition prior to construction of such 
improvements. 

(b) If the lease allows the tenant to 
remove the improvements, it must also 
provide the Indian landowners with an 
option to waive the removal require-
ment and take possession of the im-
provements if they are not removed 
within the specified time period. If the 

Indian landowners choose not to exer-
cise this option, we will take appro-
priate enforcement action to ensure re-
moval at the tenant’s expense. 

§ 162.234 Must a tenant provide a bond 
under an agricultural lease? 

Unless otherwise provided by a tribe 
under § 162.203 of this subpart, or 
waived by us at the request of the own-
ers of a majority interest in an agricul-
tural lease tract, the tenant must pro-
vide a bond to secure: 

(a) The payment of one year’s rental; 
(b) The construction of any required 

improvements; 
(c) The performance of any addi-

tional lease obligations, including the 
payment of operation and maintenance 
charges under § 162.228(b) of this sub-
part; and 

(d) The restoration and reclamation 
of the leased premises, to their condi-
tion at the commencement of the lease 
term or some other specified condition. 

§ 162.235 What form of bond can be ac-
cepted under an agricultural lease? 

(a) Except as provided in paragraph 
(b) of this section, a bond must be de-
posited with us and made payable only 
to us, and such a bond may not be 
modified or withdrawn without our ap-
proval. We will only accept a bond in 
one of the following forms: 

(1) Cash; 
(2) Negotiable Treasury securities 

that: 
(i) Have a market value at least 

equal to the bond amount; and 
(ii) Are accompanied by a statement 

granting full authority to us to sell 
such securities in case of a violation of 
the terms of the lease. 

(3) Certificates of deposit that indi-
cate on their face that our approval is 
required prior to redemption by any 
party; 

(4) Irrevocable letters of credit issued 
by federally-insured financial institu-
tions authorized to do business in the 
United States. A letter of credit must: 

(i) Contain a clause that grants us 
the authority to demand immediate 
payment if the tenant violates the 
lease or fails to replace the letter of 
credit at least 30 days prior to its expi-
ration date; 

(ii) Be payable to us; 
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(iii) Be irrevocable during its term 
and have an initial expiration date of 
not less than one year following the 
date of issuance; and 

(iv) Be automatically renewable for a 
period of not less than one year, unless 
the issuing financial institution pro-
vides us with written notice that it 
will not be renewed, at least 90 cal-
endar days before the letter of credit’s 
expiration date. 

(5) A surety bond issued by a com-
pany approved by the U.S. Department 
of the Treasury; or 

(6) Any other form of highly liquid, 
non-volatile security that is easily con-
vertible to cash and for which our ap-
proval is required prior to redemption 
by any party. 

(b) A tribe may accept and hold any 
form of bond described in paragraph (a) 
of this section, to secure performance 
under an agricultural lease of tribal 
land. 

§ 162.236 How will a cash bond be ad-
ministered? 

(a) If a cash bond is submitted, we 
will retain the funds in an account es-
tablished in the name of the tenant. 

(b) We will not pay interest on a cash 
performance bond. 

(c) If the bond is not forfeited under 
§ 162.252(a) of this subpart, we will re-
fund the bond to the tenant upon the 
expiration or termination of the lease. 

§ 162.237 What insurance is required 
under an agricultural lease? 

When necessary to protect the inter-
ests of the Indian landowners, an agri-
cultural lease must require that a ten-
ant provide insurance. Such insurance 
may include property, crop, liability 
and/or casualty insurance. If insurance 
is required, it must identify both the 
Indian landowners and the United 
States as insured parties, and be suffi-
cient to protect all insurable improve-
ments on the leased premises. 

§ 162.238 What indemnities are re-
quired under an agricultural lease? 

(a) An agricultural lease must re-
quire that the tenant indemnify and 
hold the United States and the Indian 
landowners harmless from any loss, li-
ability, or damages resulting from the 

tenant’s use or occupation of the leased 
premises, unless: 

(1) The tenant would be prohibited by 
law from making such an agreement; 
or (2) The interests of the Indian land-
owners are adequately protected by in-
surance. 

(b) Unless the tenant would be pro-
hibited by law from making such an 
agreement, an agricultural lease must 
specifically require that the tenant in-
demnify the United States and the In-
dian landowners against all liabilities 
or costs relating to the use, handling, 
treatment, removal, storage, transpor-
tation, or disposal of hazardous mate-
rials, or the release or discharge of any 
hazardous materials from the leased 
premises that occurs during the lease 
term, regardless of fault. 

§ 162.239 How will payment rights and 
obligations relating to agricultural 
land be allocated between the In-
dian landowners and the tenant? 

(a) Unless otherwise provided in an 
agricultural lease, the Indian land-
owners will be entitled to receive any 
settlement funds or other payments 
arising from certain actions that di-
minish the value of the land or the im-
provements thereon. Such payments 
may include (but are not limited to) : 

(1) Insurance proceeds; 
(2) Trespass damages; and 
(3) Condemnation awards. 
(b) An agricultural lease may provide 

for the tenant to assume certain cost- 
share or other payment obligations 
that have attached to the land through 
past farming and grazing operations, so 
long as those obligations are specified 
in the lease and considered in any de-
termination of fair annual rental made 
under this subpart. 

§ 162.240 Can an agricultural lease 
provide for negotiated remedies in 
the event of a violation? 

(a) A lease of tribal agricultural land 
may provide the tribe with certain ne-
gotiated remedies in the event of a 
lease violation, including the power to 
terminate the lease. An agricultural 
lease of individually-owned land may 
provide the individual Indian land-
owners with similar remedies, so long 
as the lease also specifies the manner 
in which those remedies may be exer-
cised by or on behalf of the landowners. 
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(b) The negotiated remedies de-
scribed in paragraph (a) of this section 
will apply in addition to the cancella-
tion remedy available to us under 
§ 162.252(c) of this subpart. If the lease 
specifically authorizes us to exercise 
any negotiated remedies on behalf of 
the Indian landowners, the exercise of 
such remedies may substitute for can-
cellation. 

(c) An agricultural lease may provide 
for lease disputes to be resolved in trib-
al court or any other court of com-
petent jurisdiction, or through arbitra-
tion or some other alternative dispute 
resolution method. We may not be 
bound by decisions made in such fo-
rums, but we will defer to ongoing pro-
ceedings, as appropriate, in deciding 
whether to exercise any of the rem-
edies available to us under § 162.252 of 
this subpart. 

LEASE ADMINISTRATION 

§ 162.241 Will administrative fees be 
charged for actions relating to agri-
cultural leases? 

(a) We will charge an administrative 
fee each time we approve an agricul-
tural lease, amendment, assignment, 
sublease, mortgage, or related docu-
ment. These fees will be paid by the 
tenant, assignee, or subtenant, to cover 
our costs in preparing or processing the 
documents and administering the 
lease. 

(b) Except as provided in paragraph 
(c) of this section, we will charge ad-
ministrative fees based on the rent 
payable under the lease. The fee will be 
3% of the annual rent payable, includ-
ing any percentage-based rent that can 
be reasonably estimated. 

(c) The minimum administrative fee 
is $10.00 and the maximum administra-
tive fee is $500.00, and any administra-
tive fees that have been paid will be 
non-refundable. However, we may 
waive all or part of these administra-
tive fees, in our discretion. 

(d) If all or part of the expenses of 
the work are paid from tribal funds, 
the tribe may establish an additional 
or alternate schedule of fees. 

§ 162.242 How will BIA decide whether 
to approve an amendment to an ag-
ricultural lease? 

We will approve an agricultural lease 
amendment if: 

(a) The required consents have been 
obtained from the parties to the lease 
under § 162.230 and any sureties; and 

(b) We find the amendment to be in 
the best interest of the Indian land-
owners, under the standards set forth 
in § 162.213 of this subpart. 

§ 162.243 How will BIA decide whether 
to approve an assignment or sub-
lease under an agricultural lease? 

(a) We will approve an assignment or 
sublease under an agricultural lease if: 

(1) The required consents have been 
obtained from the parties to the lease 
under § 162.230 and the tenant’s sure-
ties; 

(2) The tenant is not in violation of 
the lease; 

(3) The assignee agrees to be bound 
by, or the subtenant agrees to be sub-
ordinated to, the terms of the lease; 
and 

(4) We find no compelling reason to 
withhold our approval in order to pro-
tect the best interests of the Indian 
owners. 

(b) In making the finding required by 
paragraph (a)(4) of this section, we will 
consider whether: 

(1) The Indian landowners should re-
ceive any income derived by the tenant 
from the assignment or sublease, under 
the terms of the lease; 

(2) The proposed use by the assignee 
or subtenant will require an amend-
ment of the lease; 

(3) The value of any part of the leased 
premises not covered by the assign-
ment or sublease would be adversely af-
fected; and 

(4) The assignee or subtenant has 
bonded its performance and provided 
supporting documents that dem-
onstrate that the lease or sublease will 
be enforceable against the assignee or 
subtenant, and that the assignee or 
subtenant will be able to perform its 
obligations under the lease or sublease. 

VerDate Mar<15>2010 10:58 May 11, 2010 Jkt 220082 PO 00000 Frm 00474 Fmt 8010 Sfmt 8010 Y:\SGML\220082.XXX 220082w
w

oo
ds

2 
on

 D
S

K
D

V
H

8Z
91

P
R

O
D

 w
ith

 C
F

R



465 

Bureau of Indian Affairs, Interior § 162.248 

§ 162.244 How will BIA decide whether 
to approve a leasehold mortgage 
under an agricultural lease? 

(a) We will approve a leasehold mort-
gage under an agricultural lease if: 

(1) The required consents have been 
obtained from the parties to the lease 
under § 162.230 and the tenant’s sure-
ties; 

(2) The mortgage covers only the ten-
ant’s interest in the leased premises, 
and no unrelated collateral; 

(3) The loan being secured by the 
mortgage will be used only in connec-
tion with the development or use of the 
leased premises, and the mortgage does 
not secure any unrelated debts owed by 
the tenant to the mortgagee; and 

(4) We find no compelling reason to 
withhold our approval in order to pro-
tect the best interests of the Indian 
landowners. 

(b) In making the finding required by 
paragraph (a)(4) of this section, we will 
consider whether: 

(1) The tenant’s ability to comply 
with the lease would be adversely af-
fected by any new loan obligations; 

(2) Any lease provisions would be 
modified by the mortgage; 

(3) The remedies available to us or to 
the Indian landowners would be limited 
(beyond any additional notice and cure 
rights to be afforded to the mortgagee), 
in the event of a lease violation; and 

(4) Any rights of the Indian land-
owners would be subordinated or ad-
versely affected in the event of a loan 
default by the tenant. 

§ 162.245 When will a BIA decision to 
approve an amendment, assign-
ment, sublease, or mortgage under 
an agricultural lease be effective? 

Our decision to approve an amend-
ment, assignment, sublease, or mort-
gage under an agricultural lease will be 
effective immediately, notwith-
standing any appeal that may be filed 
under part 2 of this chapter. Copies of 
approved documents will be provided to 
the party requesting approval, and 
made available to the Indian land-
owners upon request. 

§ 162.246 Must an amendment, assign-
ment, sublease, or mortgage ap-
proved under an agricultural lease 
be recorded? 

An amendment, assignment, sub-
lease, or mortgage approved under an 
agricultural lease must be recorded in 
our Land Titles and Records Office 
that has jurisdiction over the leased 
premises. We will record the document 
immediately following our approval 
under this subpart. 

LEASE ENFORCEMENT 

§ 162.247 Will BIA notify a tenant 
when a rent payment is due under 
an agricultural lease? 

We may issue bills or invoices to a 
tenant in advance of the dates on 
which rent payments are due under an 
agricultural lease, but the tenant’s ob-
ligation to make such payments in a 
timely manner will not be excused if 
such bills or invoices are not delivered 
or received. 

§ 162.248 What will BIA do if rent pay-
ments are not made in the time and 
manner required by an agricultural 
lease? 

(a) A tenant’s failure to pay rent in 
the time and manner required by an 
agricultural lease will be a violation of 
the lease, and a notice of violation will 
be issued under § 162.251 of this subpart. 
If the lease requires that rent pay-
ments be made to us, we will send the 
tenant and its sureties a notice of vio-
lation within five business days of the 
date on which the rent payment was 
due. If the lease provides for payment 
directly to the Indian landowners, we 
will send the tenant and its sureties a 
notice of violation within five business 
days of the date on which we receive 
actual notice of non-payment from the 
landowners. 

(b) If a tenant fails to provide ade-
quate proof of payment or cure the vio-
lation within the requisite time period 
described in § 162.251(b) of this subpart, 
and the amount due is not in dispute, 
we may immediately take action to re-
cover the amount of the unpaid rent 
and any associated interest charges or 
late payment penalties. We may also 
cancel the lease under § 162.252 of this 
subpart, or invoke any other remedies 
available under the lease or applicable 
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law, including collection on any avail-
able bond or referral of the debt to the 
Department of the Treasury for collec-
tion. An action to recover any unpaid 
amounts will not be conditioned on the 
prior cancellation of the lease or any 
further notice to the tenant, nor will 
such an action be precluded by a prior 
cancellation. 

(c) Partial payments may be accept-
ed by the Indian landowners or us, but 
acceptance will not operate as a waiver 
with respect to any amounts remaining 
unpaid or any other existing lease vio-
lations. Unless otherwise provided in 
the lease, overpayments may be cred-
ited as an advance against future rent 
payments, or refunded. 

(d) If a personal or business check is 
dishonored, and a rent payment is 
therefore not made by the due date, the 
failure to make the payment in a time-
ly manner will be a violation of the 
lease, and a notice of violation will be 
issued under § 162.251 of this subpart. 
Any payment made to cure such a vio-
lation, and any future payments by the 
same tenant, must be made by one of 
the alternative payment methods list-
ed in § 162.227(b) of this subpart. 

§ 162.249 Will any special fees be as-
sessed on delinquent rent payments 
due under an agricultural lease? 

The following special fees will be as-
sessed if rent is not paid in the time 
and manner required, in addition to 
any interest or late payment penalties 
that must be paid to the Indian land-
owners under an agricultural lease. 
The following special fees will be as-
sessed to cover administrative costs in-
curred by the United States in the col-
lection of the debt: 

The tenant will pay 
* * * For * * * 

(a) $50.00 ............... Administrative fee for dishonored 
checks. 

(b) $15.00 ............... Administrative fee for BIA processing 
of each notice or demand letter. 

(c) 18% of balance 
due.

Administrative fee charged by Treasury 
following referral for collection of de-
linquent debt. 

§ 162.250 How will BIA determine 
whether the activities of a tenant 
under an agricultural lease are in 
compliance with the terms of the 
lease? 

(a) Unless an agricultural lease pro-
vides otherwise, we may enter the 
leased premises at any reasonable 
time, without prior notice, to protect 
the interests of the Indian landowners 
and ensure that the tenant is in com-
pliance with the operating require-
ments of the lease. 

(b) If an Indian landowner notifies us 
that a specific lease violation has oc-
curred, we will initiate an appropriate 
investigation within five business days 
of that notification. 

§ 162.251 What will BIA do in the event 
of a violation under an agricultural 
lease? 

(a) If we determine that an agricul-
tural lease has been violated, we will 
send the tenant and its sureties a no-
tice of violation within five business 
days of that determination. The notice 
of violation must be provided by cer-
tified mail, return receipt requested. 

(b) Within ten business days of the 
receipt of a notice of violation, the ten-
ant must: 

(1) Cure the violation and notify us in 
writing that the violation has been 
cured; 

(2) Dispute our determination that a 
violation has occurred and/or explain 
why we should not cancel the lease; or 

(3) Request additional time to cure 
the violation. 

§ 162.252 What will BIA do if a viola-
tion of an agricultural lease is not 
cured within the requisite time pe-
riod? 

(a) If the tenant does not cure a vio-
lation of an agricultural lease within 
the requisite time period, we will con-
sult with the Indian landowners, as ap-
propriate, and determine whether: 

(1) The lease should be canceled by us 
under paragraph (c) of this section and 
§§ 162.253 through 162.254 of this sub-
part; 

(2) We should invoke any other rem-
edies available to us under the lease, 
including collecting on any available 
bond; 
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(3) The Indian landowners wish to in-
voke any remedies available to them 
under the lease; or 

(4) The tenant should be granted ad-
ditional time in which to cure the vio-
lation. 

(b) If we decide to grant a tenant ad-
ditional time in which to cure a viola-
tion, the tenant must proceed dili-
gently to complete the necessary cor-
rective actions within a reasonable or 
specified time period from the date on 
which the extension is granted. 

(c) If we decide to cancel the lease, 
we will send the tenant and its sureties 
a cancellation letter within five busi-
ness days of that decision. The can-
cellation letter must be sent to the 
tenant by certified mail, return receipt 
requested. We will also provide actual 
or constructive notice of a cancellation 
decision to the Indian landowners, as 
appropriate. The cancellation letter 
will: 

(1) Explain the grounds for cancella-
tion; 

(2) Notify the tenant of the amount 
of any unpaid rent, interest charges, or 
late payment penalties due under the 
lease; 

(3) Notify the tenant of its right to 
appeal under part 2 of this chapter, as 
modified by § 162.253 of this subpart, in-
cluding the amount of any appeal bond 
that must be posted with an appeal of 
the cancellation decision; and 

(4) Order the tenant to vacate the 
property within 30 days of the date of 
receipt of the cancellation letter, if an 
appeal is not filed by that time. 

§ 162.253 Will BIA’s regulations con-
cerning appeal bonds apply to can-
cellation decisions involving agri-
cultural leases? 

(a) The appeal bond provisions in § 2.5 
of part 2 of this chapter will not apply 
to appeals from lease cancellation deci-
sions made under § 162.252 of this sub-
part. Instead, when we decide to cancel 
an agricultural lease, we may require 
that the tenant post an appeal bond 
with an appeal of the cancellation deci-
sion. The requirement to post an ap-
peal bond will apply in addition to all 
of the other requirements in part 2 of 
this chapter. 

(b) An appeal bond should be set in 
an amount necessary to protect the In-

dian landowners against financial 
losses that will likely result from the 
delay caused by an appeal. Appeal bond 
requirements will not be separately ap-
pealable, but may be contested during 
the appeal of the lease cancellation de-
cision. 

§ 162.254 When will a cancellation of 
an agricultural lease be effective? 

A cancellation decision involving an 
agricultural lease will not be effective 
until 30 days after the tenant receives 
a cancellation letter from us. The can-
cellation decision will remain ineffec-
tive if the tenant files an appeal under 
§ 162.253 of this subpart and part 2 of 
this chapter, unless the decision is 
made immediately effective under part 
2. While a cancellation decision is inef-
fective, the tenant must continue to 
pay rent and comply with the other 
terms of the lease. If an appeal is not 
filed in accordance with § 162.253 of this 
subpart and part 2 of this chapter, the 
cancellation decision will be effective 
on the 31st day after the tenant re-
ceives the cancellation letter from us. 

§ 162.255 Can BIA take emergency ac-
tion if the leased premises are 
threatened with immediate and sig-
nificant harm? 

If a tenant or any other party causes 
or threatens to cause immediate and 
significant harm to the leased premises 
during the term of an agricultural 
lease, we will take appropriate emer-
gency action. Emergency action may 
include trespass proceedings under part 
166, subpart I, of this chapter, or judi-
cial action seeking immediate ces-
sation of the activity resulting in or 
threatening the harm. Reasonable ef-
forts will be made to notify the Indian 
landowners, either before or after the 
emergency action is taken. 

§ 162.256 What will BIA do if a tenant 
holds over after the expiration or 
cancellation of an agricultural 
lease? 

If a tenant remains in possession 
after the expiration or cancellation of 
an agricultural lease, we will treat the 
unauthorized use as a trespass. Unless 
we have reason to believe that the ten-
ant is engaged in negotiations with the 
Indian landowners to obtain a new 
lease, we will take action to recover 
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possession on behalf of the Indian land-
owners, and pursue any additional rem-
edies available under applicable law, 
including the assessment of civil pen-
alties and costs under part 166, subpart 
I, of this chapter. 

Subpart C—Residential Leases 
[Reserved] 

Subpart D—Business Leases 
[Reserved] 

Subpart E—Special Requirements 
for Certain Reservations 

§ 162.500 Crow Reservation. 
(a) Notwithstanding the regulations 

in other sections of this part 162, Crow 
Indians classified as competent under 
the Act of June 4, 1920 (41 Stat. 751), as 
amended, may lease their trust lands 
and the trust lands of their minor chil-
dren for farming or grazing purposes 
without the approval of the Secretary 
pursuant to the Act of May 26, 1926 (44 
Stat. 658), as amended by the Act of 
March 15, 1948 (62 Stat. 80). However, at 
their election Crow Indians classified 
as competent may authorize the Sec-
retary to lease, or assist in the leasing 
of such lands, and an appropriate no-
tice of such action shall be made a 
matter of record. When this preroga-
tive is exercised, the general regula-
tions contained in this part 162 shall be 
applicable. Approval of the Secretary 
is required on leases signed by Crow In-
dians not classified as competent or 
made on inherited or devised trust 
lands owned by more than five com-
petent devisees or heirs. 

(b) The Act of May 26, 1926 (44 Stat. 
658), as amended by the Act of March 
15, 1948 (62 Stat. 80), provides that no 
lease for farming or grazing purposes 
shall be made for a period longer than 
five years, except irrigable lands under 
the Big Horn Canal; which may be 
leased for periods of ten years. No such 
lease shall provide the lessee a pref-
erence right to future leases which, if 
exercised, would thereby extend the 
total period of encumbrance beyond 
the five or ten years authorized by law. 

(c) All leases entered into by Crow 
Indians classified as competent, under 
the above-cited special statutes, must 

be recorded at the Crow Agency. Such 
recording shall constitute notice to all 
persons. Under these special statutes, 
Crow Indians classified as competent 
are free to lease their property within 
certain limitations. The five-year (ten- 
year in the case of lands under the Big 
Horn Canal) limitation is intended to 
afford a protection to the Indians. The 
essence of this protection is the right 
to deal with the property free, clear, 
and unencumbered at intervals at least 
as frequent as those provided by law. If 
lessees are able to obtain new leases 
long before the termination of existing 
leases, they are in a position to set 
their own terms. In these cir-
cumstances lessees could perpetuate 
their leaseholds and the protection of 
the statutory limitations as to terms 
would be destroyed. Therefore, in im-
plementation of the foregoing interpre-
tation, any lease which, on its face, is 
in violation of statutory limitations or 
requirements, and any grazing lease ex-
ecuted more than 12 months, and any 
farming lease executed more than 18 
months, prior to the commencement of 
the term thereof or any lease which 
purports to cancel an existing lease 
with the same lessee as of a future date 
and take effect upon such cancellation 
will not be recorded. Under a Crow 
tribal program, approved by the De-
partment of the Interior, competent 
Crow Indians may, under certain cir-
cumstances, enter into agreements 
which require that, for a specified 
term, their leases be approved. Infor-
mation concerning whether a com-
petent Crow Indian has executed such 
an instrument is available at the office 
of the Superintendent of the Crow 
Agency, Bureau of Indian Affairs, Crow 
Agency, Montana. Any lease entered 
into with a competent Crow Indian 
during the time such instrument is in 
effect and which is not in accordance 
with such instrument will be returned 
without recordation. 

(d) Where any of the following condi-
tions are found to exist, leases will be 
recorded but the lessee and lessor will 
be notified upon discovery of the condi-
tion: 

(1) The lease in single or counterpart 
form has not been executed by all own-
ers of the land described in the lease; 
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